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第二章介绍了 NAFTA 的条约解释机制，包括根据第 1131 条第 1 款的指引
而进行的解释和仲裁庭的补充解释。但是这两种解释方法都不同程度地存在局




更有利于解决第 1110 条存在的问题。  


























NAFTA, concluded by USA, Canada and Mexico, established a favorable 
investment protection system for investors through its investment rules. The depth and 
width of the protection provided by the investment rules can not be reached by any 
other multilateral of regional treaties by this time. Article 1110, on expropriation and 
compensation, play a basically critical role in the protection system. In reality, there 
had been many litigation concerning the expropriation and give birth to much sizable 
responses and criticism. This article will analysis the accurate meaning of Article 1110 
and some primary legal problems according to the relevant cases. 
Chapter One mainly introduces the substantive contents of Article 1110. The 
analysis covers five aspects: definition and application of the expropriation, 
preconditions for legal expropriation, judging standards of expropriation, regulatory 
taking and police power, environmental exception. The analysis indicates that Article 
1110 has made many important breakthroughs concerning the relevant counterparts in 
traditional international law. 
Chapter Two introduces the interpretation mechanism of NAFTA, including the 
interpretations under the guidance of Article 1131(1) and the supplementary 
interpretations made by the tribunals. However, the two interpretation means 
mentioned above exist some limitations and can not effectively remedy the 
“legitimacy deficit” problem resulting from the ambiguous substantive meaning of 
Article 1110.  
Chapter Three tries to settle the conflict between investment protection and the 
right of the host country to regulate the public interests from a higher place, and 
suggests two principles. The two principles are bona fide principle and equation 
principle. The author hope that the thinking from principle angle will go beyond the 
bondage of the concrete clause letters and arbitration process and make it easier to 
settle the conflict mentioned above. 
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引  言 
由美国、加拿大和墨西哥参加的《北美自由贸易协定》（North American Free 
Trade Agreement，以下简称 NAFTA）签订于 1992 年，经三国议会批准后于 1994







































































① CHARLES H. BROWER Ⅱ,Invester-State Dispute under NAFTA: The Empire Strikes Back［J］. Columbia 
Journal of Transnational Law, 2001, 40:87. 
② VICKI, BEEN& JOEL C. BEAUAIS, The Global Fifth Amendment? NAFTA's Investment Protections and the 

















                                                       
第一章 第 1110 条的实体含义剖析 





分析将对比传统国际法和第 1110 条对待征收问题的不同态度并以 NAFTA
实际发生的征收案例为佐证。  
一、征收的含义 



















② JASON L, GUDOSFSKY, Shedding Light on Article 1110 of the North American Free Trade 
Agreement(NAFTA) Concerning Expropriation: An Environmental Case Study［J］.Northwest Journal of 
International Law &Business, 2000, Fall:254. 
































（二）NAFTA 的规定  











Aliens,Article 10(3)［J］.American Journal of International Law, 1961, 55:545-553. 
①曾华群. 国际投资法学.[M].北京：北京大学出版社.1999.447. 







































① GARY H. SAMPLINER, Arbitration of Expropriation Cases under U.S. Investment Treaties——A Threat to 
Democracy or the Dog That Didn’t Bark?［J］.Foreign Investment Law Journal,2003:5. 
②
麦特克拉德公司是一家总部设在加利福尼亚州的美国公司，该公司于 1993 年成功地获得了联邦政府的各
种许可以建设有害废物处理站，并于 1994 年开始建设。联邦政府向该公司保证并不需要当地市政府的许可。 
建设工程于 1995 年完工，但由于当地居民的强烈抗议，市政府不允许麦特克拉德公司开始经营。从 1996
年 3 月到 12 月，双方多次协商试图解决这一问题，但始终无法得出满意的解决办法。 终，当地市政府拒
绝颁发给麦特克拉德公司建设许可，当地市长还宣布工程所在地区为“特别生态区”。1997 年 1 月，麦特
克拉德公司依据第 11 章提起仲裁并要求 9 千万美元的赔偿。该公司诉称，墨西哥当地政府干预了公司的经
营而违反了第 11 章第 1105 和第 1106 条。并且，麦特克拉德公司还声称由于其已经无法有效利用所建设的
工程和设施，墨西哥政府的行为已经构成征收。仲裁庭认定墨西哥当地政府拒绝颁发建设许可和宣布“特
别生态区”的行为构成间接征收而违反第 1110 条。仲裁庭还认为由于墨西哥联邦政府向麦特克拉德公司保
证无需当地的建设许可而违反了第 1105 条所规定的 低待遇标准。 后，仲裁庭裁决墨西哥政府支付 1 千
6 百万美元的赔偿。Metalclad Corp. v. United Mexican States, Case No. ARB(AF)/97/1［J］.Award (Aug. 30, 
2000), Foreign Investment Law Journal,2001:168-188. 


















































① VICKI, BEEN& JOEL C. BEAUAIS, The Global Fifth Amendment? NAFTA's Investment Protections and the 
Misguided Quest for an International “Regulatory Taking” Doctrine［J］. New York University Law Review, 
2003 ,April:52. 
② RALPH, H. FOLSOM& MICHAL W. GORDON&JOHN A. SPANOGLE,, International Trade and Investment



































权的决议》（第 1803 号决议），以及在 1974 年通过的《国家经济权利和义
务宪章》（第 3281 号决议）都强调在征收发生的情况下国家应给予“适当
补偿”。  






① Concerning the Factory at Chorzow (Germ. V. Pol.)［Z］. 1928 P.C.I.J. (Ser. A) No. 17:47, See also PATRICK M. 
NORTON, A Law of the Future or a Law of the Past? Modern Tribunals and The International Law of 
Expropriation［J］.American Journal of International Law, 1991, 85:476. 













































① M. SORNARAJAH, The International Llaw on Foreign Investment, [M].Cambridge University Press, 1994 .220. 
② NAFTA,Article1105(1). 
③ Metalclad Corp. v. United Mexican States, Case No. ARB(AF)/97/1, Award , paras.76 (Aug. 30, 2000)［J］. 










































1997 年，加拿大政府通过法令禁止PCBs出口到美国。1998 年，麦尔斯公司起诉加拿大并要求 2 千万美元
的利润损失。麦尔斯公司诉称“加拿大的禁令构成了隐蔽的歧视”，违反了第 11 章第 1102 条所要求的国民
待遇和第 1105 条要求的公正和平等待遇。另外，麦尔斯公司认为加拿大政府还违反了第 1110 条的征收条
款。2000 年 11 月，仲裁庭认为麦尔斯公司拥有的加拿大市场份额构成第 1139 条所定义的“投资”，加拿大
的禁令侵犯了麦尔斯公司根据NAFTA第 11 章下所拥有的利益。因此仲裁庭做出有利于麦尔斯公司的裁决，
支持基于第 1102 条和第 1105 条的诉求，但驳回基于第 1110 条的诉求。S.D. Myers, Inc. v. Canada, Partial 
Award (Nov.13,2000)［Z］. paras.259, available at http://www.naftaclaims.com.
② JOSEPH A. STRAZZERI, An Lucas Analysis of Regulatory Takings Under NAFTA Chapter 11［J］.  
Georgetown International Environmental Law Review,2002, Summer:855. 
③叶兴平.<北美自由贸易协定>的投资规则极其对多边国际投资立法的影响［A］. 陈安. 国际经济法论丛













































① DAVID A. GANTZ, Potential Conflicts between Investor Rights and Environmental Regulation under NAFTA’s 













































① JASON L, GUDOSFSKY, Shedding Light on Article 1110 of the North American Free Trade 
Agreement(NAFTA) Concerning Expropriation: An Environmental Case Study［J］.Northwest Journal of 
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